
 

 

NEC3 Engineering and Construction Contract: 

Management of the Programme 
 

Preamble 
Comprehension and utilisation of the programme effectively drive successful outcomes, which are crucial 
elements to any construction contract and frequently can be maladministered. 

The New Engineering Contract 3rd Edition (NEC3®) Engineering and Construction Contract (ECC) has 
a particular approach to dealing with time and the programme. 

ECC makes a point of law on the management of the programme, which involved parties should not 
overlook. 

Coming from a Planning Engineering background, having an accepted programme is fundamental to the 
success of the contract. 

The ECC protocol works logically, starting with Clause 30, which looks at Starting, Completion and Key 
Dates and progresses to Clause 36, which looks at acceleration. 

Within the ECC, Core Clause 3, there is a breakdown of programme requirements split into seven main 
clauses (Clauses 30 to 36), which are as follows.  

 

Programme requirements – Clauses 31/32 
The requirements of the NEC3 is a living and breathing contractual document and differs from other 
forms of contract. 

The Joint Contracts Tribunal (JCT) looks at delay and entitlement differently, tending to compare as-
planned vs as-built programmes after the event. 

ECC takes a different approach, utilising the programme as a living part of the project. 

Clause 31.2 clearly illustrates a list of compulsory requirements for each programme submitted for 
acceptance within the ECC. Clause 31.2 states that the items shown on the programme include: Starting 
Date/ Completion Date/Key Dates and Planned Completion, amongst many others. These are also 
essentials that form part of the Clause 32 update. 

Clause 32 differs from Clause 31 due to it relating to the revised programme. Clause 32.1 and 32.2 detail 
what the Contractor is to show on each revised schedule and when the Contractor submits a modified 
programme. A requirement of Clause 32 is to update the programme with progress to a given date, at 
intervals as stipulated in Contract Data Part 1 and forecast future planned works. The programme is 



updated as per the 'data date', which is the cut-off point that defines actual progress and intended 
outcomes. 

 

Types of Float. 
Another critical area where NEC3 takes a different approach to other contracts is how the agreement 
deals with 'float'. 

There is a specific requirement to show 'float' under the contract (Clause 31.2), and I have found that 
understanding which party involved in the contract is entitled to use 'float' in the event of a change can be 
a contentious issue. 

The types of Float which are shown on each programme are defined as: 

Free Float 
The length of time you can delay the early start of activity without delaying the early onset of a successor 
activity. 

Free Float is available to either party when assessing the revised programme, the effects of delay, 
compensation events and changes in logic. 

Some commentators regard free Float as being available to 'who gets there first bases. 

Hence the project manager or the Contractor can use this if required. 

I would disagree on this point; if the Contractor applies a budgeted cost backed by resources, the 
Contractor owns the Free Float.  

Identify Free Float as a column on the programme. 

Total Float: 
Total Float is the difference between the finish date of the last activity on the critical path and the project 
completion date. 

Should total Float be compromised and become negative, the project is in delay. 

Identify Total Float as a column on the programme. 

Terminal Float 
Terminal Float refers to a situation where a Contractor's planned date for Completion is earlier than the 
date they are obliged to complete under the contract. 

The Contractor owns the Terminal Float. 

The employer cannot use Terminal Float, and the Contractor is entitled to maintain - Terminal Float 
following a delay to planned Completion through change. 

Preserve Terminal Float in the event of any extension award to the completion date. 

Do not show Terminal Float as a column on the Baseline Programme; however, it should form part of 
the contract documentation. 

Terminal Float is considered at Tender Stage and is part of planning excellence. 

Terminal Float does not necessarily appear as a column on the programme; however, it should form part 
of the contract documentation. 



Time Risk Allowance (TRA) 
• NEC Clause 31.2 provisions call for TRA to be recorded on the programme. 
• TRA aims to show that risk has been applied to each operation/ activity on the programme. 
• The Contractor owns TRA – this is to cover his perceived risks. 
• The Employer draws comfort from the Contractor by noting that TRA has been considered. 

 

Tendering & Estimating 
Terminal Float needs considering during the tender stage. 

Terminal Float would reduce the risk of delay damages being applied.  

Additionally, it allows the Contractor to maintain his Float.  

Authorised changes to planned Completion will then push back the completion date to allow for the 
Terminal Float allowance, as the Contractor's entitlement. 

Clause 31.2 states that the items shown on the programme include: Starting Date/ Completion Date/Key 
Dates and Planned Completion, amongst many others. These are also essentials that form part of the 
Clause 32 update. 

Baseline Programme Non – acceptance/Acceptance 
 

Non-Acceptance 
Under Clause 31.3, there are conditions: the only reasons defined for which the project manager cannot 
accept a programme are. 

1. The programme does not represent the Contractor's planned intentions as being realistic. 
2. As per Clause 31.1, if a programme is not identified in the Contract Data, the Contractor must 

submit the first programme for acceptance. 
3. Clause 32.1 states that the Contractor is to show on each revised programme how they plan to 

deal with any delays', 

Non-acceptance of the Baseline Programme may result in non-payment, with monies being withheld 
under Clause 50.3 until the project manager has accepted such a programme. 

Under Clause 31.3, the Client Project Manager should accept or refute the baseline programme within 
two weeks of submission. Usually notified separately to the Contractor (Clause 13.7) and explained why 
the response is non-acceptance. 

The importance of the "accepted programme" under NEC3/4 

The importance of the programme in the NEC contract is covered in Cl.50.3, where it provides the 
Project Manager with powers to withhold 25% of the price of work done to date if the Contractor does 
not offer a programme under Cl.31. 

Early Warnings (EWs) 
Clause 16 Early warnings, by their nature, are future events that are not certain to happen. 

Whilst point 3 as above of Clause 32.1 states that the Contractor is to show on each revised programme 
how they plan to deal with any delays', which could be assumed to be an Early Warning. 

Early Warnings during the construction phase are ascertained by creating a reflective programme with a 
link(s) to the affected activity that demonstrates how additional works, change orders and variations etc., 
have affected the free or total Float. 



Compensation Events (CE) – Clause 6 
Another requirement of Clause 32.1 is that the effects of 'implemented' CEs are identified on each 
revision of the programme. Clause 62.2 states: 'Quotations for compensation events comprise proposed 
changes to the prices and any delay to the Completion Date and Key Dates assessed by the Contractor.  

The Contractor submits details of his assessment with each quotation. If the compensation event alters 
the programme for remaining work, the Contractor includes adjusting the Accepted Programme in his 
quote.' Any effects to the accepted programme will be apparent by creating a 'what if 'scenario employing 
the reflective programme. 

Any change to Clause 62.2 clearly states that the Contractor only includes alterations to the Accepted 
Programme.  

It is essential to recognise the difference between Clause 3 and Clause 6 in that Clause 3 requires the 
delivery of the project. In contrast, Clause 6 requires a reflective programme, which could essentially be a 
snapshot of the impacted programme demonstrating the change with a covering narrative for the 
compensation event. 

When a CE effect is incorporated into the Accepted Programme, it is frequently, although not 
immediately, apparent how the CE has caused changes within the programme. Therefore, it is common 
practice to have a network showing the CE activities and their interface with the Accepted Programme 
activities and providing an explanatory narrative with any CE submissions. 

Clause 6 demonstrates the need for excellence when planning a project. 

Dependent on the type of project, the stipulations are quite clear: 
 

Clause 60.1/ (2) & 60.1(3) 
• 60.1(2) – The employer does not allow access to and use of a part of the site by the later date and 

the date shown on the Accepted Programme. 
• 60.1(3) – The employer does not provide something which he is obliged to provide by the date 

for providing it shown on the Accepted Programme. 

60.1(5) – The employer or others: 
1. do not work within the restricted times shown on the Accepted Programme, 
2. do not work within the conditions stated in the Works Information, or 
3. carry out work on the site that is not stated in the Works Information. 

 

Suppose any of the above are not shown on the programme. In that case, the Contractor will find it 
exceedingly difficult to show that the delay occurred, and the Contractor would have potentially lost out 
on three areas of change from the outset. It is also recommended to ensure any additional relevant 'Z' 
clauses inserted within the contract that the employer's requirements are recorded as milestones on the 
programme. 

Acceleration – Clause 36 
Under Clause 36.1 of the ECC, the project manager cannot simply instruct acceleration and enforce the 
Contractor to bring back his planned completion date. Under Clause 36.1, the project manager can only 
require the Contractor to provide quotations for acceleration before the completion date. The Contractor 
has a contractual duty to mitigate any delay but has no obligation to accelerate.  

Clause 36.1 states: 
 'The Project Manager may instruct the Contractor to submit quotations for an acceleration to achieve 
Completion before the Completion Date.  



The Project Manager states changes to the Key Dates to be included in the quotation. A quotation for an 
acceleration comprises proposed changes to the prices and a revised programme showing the earlier 
Completion Date and the changed Key Dates. The Contractor submits details of his assessment with each 
quotation.' 

Should the Contractor not wish to accelerate or feel that it is impossible to achieve earlier Completion, he 
can notify the project manager. However, again, from a commercial perspective. 

Under Clause 61.1, the project manager can instruct a change to the Works Information and instruct a 
quote for this change, which is a CE. However, regarding acceleration (Cl.36.1), the project manager can 
only recommend the Contractor to submit a quotation for an acceleration to achieve Completion before 
the completion date. The project manager cannot instruct the Contractor to implement acceleration 
measures, so, in this regard, this is different from a CE. 
 

Concurrent Delay  
Assessing concurrent delay concerning extensions of time and delay damages is often a problematic and 
complicated issue.  

They are apportioning liability when there has been a contributor to the delay by both the employer and 
the Contractor. 

Not only is it necessary to identify the causes of delay but depending on the terms of the contract and/or 
the jurisdiction (and hence the applicable law), it may also be necessary to  

At the same time, neutral events, such as force majeure and critical parallel paths, together with contractor 
acceleration and mitigation measures, may need to be considered. The preferred approach for assessing 
extensions of time and delay damages where there is concurrent delay is uncertain. The concurrent delay 
must be clearly defined and categorised in construction contracts, thus, overcoming ambiguity. 
 

Concurrent Delay by Glen Hide NEC Panel Member 
There is no such thing as "concurrency" under any of the ECC contracts. While I can dream up a 
situation where two events happen simultaneously, in most cases, one of the events will have occurred or 
be known about first. You assess the first one first and then see the impact upon planned Completion. 
Then you evaluate the second event and see if that further impacts planned Completion. If it does, then 
you are entitled to move Completion Date - if not, you cannot. 

Put it more straightforward - if there is a two-week critical Contractor delay and one week later a two-
week Employer delay that runs parallel with it (at the same time as Contractor delay), then there is no 
entitlement to move Completion date. 

If a two-week Employer delay (CE) occurs first, moving planned Completion Date by two weeks (and 
hence the Completion Date once CE is implemented), followed very soon by a contractor delay that runs 
parallel, this would not further move planned Completion. 
 

Counter argument on Concurrency 
The Society of Construction Law has defined concurrent delay as 'the occurrence of two or more delay 
events at the same time, one an Employer Risk Event, the other a Contractor Risk Event, and the effects 
of which are felt at the same time.' 
 

Summary 
To conclude, the programme is a crucial element and fundamental to the ECC. Getting an accepted 
Clause 31 programme along with subsequent Clause 32 programmes regularly updated and taken is vital 



to both the employer and the Contractor and a fundamental principle to the effective operation of the 
ECC in practice. 

Clause 31 programme, along with subsequent Clause 32 programmes, is an essential tool in accurately 
assessing change events, both from a time and cost perspective, and any failure to consider the two in 
parallel risks compensation events being undervalued at the time of quotation. It also helps to look at 
how the project has changed from the tender stage and aids with demonstrating additional defined costs 
and effectively capturing project changes for consideration on future projects of a similar nature when 
determining time risk allowances. 

To benefit all parties, use the contract, adhere to the contractual requirements (including pro- gramme), 
and use it to its total capacity.  

DISPUTE AVOIDANCE 
Avoiding disputes can only come about by abiding by the contract and effecting the programme 
requirements as outlined by the NEC. 

Be proactive in monitoring progress and events every step of the way. 

Communication is paramount. Missing vital milestones accrues new expenses. And those delays become 
costlier the longer it takes to address them.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Note: NEC® and NEC3® are trademarks or registered trademarks of Thomas Telford Ltd. 

Credit attributed in part to burges-salmon.com  - https://www.burges-salmon.com/news-and-
insight/legal-updates/nec4-ecc-payment-mechanism-contractors-and-project-managers-beware/ 
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